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IMPROVEMENTS IN THE 2017 LAW ON LEGAL AID
National Legal Aid Agency, Ministry of Justice 
I. IMPROVEMENTS IN THE 2017 LAW ON LEGAL AID 
Legal aid activities were first launched by the justice sector in 1997. This was seen as a profoundly human initiative in the series of the social welfare policies adopted by the Party and the State. For 20 years of development, the legal aid system has proven its position and role in guaranteeing the accessibility to justice and equity before the law of the poor, policy beneficiaries and vulnerable groups, making significant contribution to the development of a socialist rule-of-law State which is of the People, by the People and for the People. The Law on Legal Aid (“LLA”) was adopted for the first time in 2006, marking a breakthrough in the development of legal aid activities and being seen as a move forward of the legal aid efforts. However, in response to the new requirements for the country’s development and implementation of the 2013 Constitution, the National Assembly have issued many important laws and multiple reform policies have been adopted including those to enhance the legal and judicial reforms for international integration. Against this backdrop, legal aid activities have revealed shortcomings and problems that need to be addressed by way of institutional changes to improve the legal aid efficiency. 

On 20 June 2017, the revised LLA was adopted by affirmative votes of 100% deputies of the National Assembly of the Legislature XIV marking a significant milestone in the improvement of the institutional framework for legal aid activities. This is one of the human right Laws that provides for the fundamental rights and obligations of citizens as enshrined in the Constitution of the Socialist Republic of Vietnam. LLA No. 11/2017/QH14 takes effect from 01 January 2018 and replaces LLA No. 69/2006/QH11.  
This paper highlights several improvements in the 2017 LLA as follows:

1. The State’s responsibility for legal aid has been better clarified
The LLA continues to acknowledge, in a clearer way, the State’s responsibility for legal aid in Article 4.1 and some other provisions in the Law concerning the budget for legal aid (Article 5) by stating that the State is responsible to allocate budget for legal aid activities in the annual budget plans of State management agencies for legal aid in accordance with the law on state budget, and by soliciting contributions and funding from domestic and foreign organizations and individuals, as well as from other legitimate sources. In addition, to bridge the gap in meeting the people’s need for legal aid in the provinces and cities which remain unable to balance their own budget for this task, the Law clearly states that the money proposedly used for supplementing the state budget balance will be prioritized for handling of typically complicated legal aid cases. Such provisions affirm the State’s commitment to ensure that the right to legal aid is really implemented in fact.
The State mobilizes and synergizes various social resources for legal aid activities. Any organization or individual that meets the conditions and requirements set out by the Law is entitled to apply to provide legal aid. Individuals (lawyers or collaborators) and law-practicing organizations, legal counselling organizations that enter into contracts for legal aid delivery are entitled to remuneration paid by the State on a case basis.
2. The scope of legal aid beneficiaries has been expanded
This was the most concerned and debated issue during the development of the 2017 LLA. After discussions and based on inputs from the National Assembly deputies, agencies, organizations and individuals concerned, it was agreed within the National Assembly (NA) that legal aid beneficiaries should be determined in accordance with specific criteria and principles in line with the Party’s guidelines and policies, the current laws, and the country’s socio-economic situation for the feasibility. Accordingly, provisions on legal aid beneficiaries have been drafted on the following principles and criteria:

First, to implement the Party’s and State’s gratitude policy towards people with meritorious service to the revolution, policy on ethnic affairs, and criminal policy towards the accused people under 18 years of age in line with the International Convention on the Rights of the Child.

Second, to provide aid to some of the most vulnerable groups in the society which are under financial hardship and cannot afford legal aid services.

As compared to the 2006 LLA, categories of legal aid beneficiaries have been expanded (from 06 to 14). Specifically, legal aid beneficiaries under the 2017 LLA include: 

- Two categories taken from the 2006 LLA, namely:

+ People of poor households;

+ People with meritorious service to the revolution; 

- Two categories taken from the 2006 LLA with extension, specifically:

+ Helpless children, which are now expanded to all children;

+ People of ethnic minorities permanently residing in the areas under especially difficult socio-economic situation, which has been expanded to People of ethnic minorities residing in the areas under especially difficult socio-economic situation (residing would be broader than permanently residing, because residence includes both permanent and temporary residence). 

- Two completely new categories, namely:

+ The accused people who are between full age of 16 years and less than 18 (i.e. those who are now entitled to an appointed defense lawyer by the legal proceeding-conducting agency under the Criminal Code);

+ The accused people from near poor households.
- In addition, the Law also contains new provisions that allow the condition concerning financial hardship to be applied to eight following categories of people: Parents, spouses and children of war martyrs and people with meritorious service in raising war martyrs during their childhood; people contaminated with orange agent; elderly; persons with disabilities; persons from full age of 16 to less than 18 years of age who are victims in a criminal case; victims of domestic violence; victims of human trafficking under the Law against Human Trafficking; and people living with HIV, in order to make sure that legal aid is provided to people in real need but financially incapable. Under the 2006 LLA, helpless persons with disabilities are entitled to legal aid, whilst pursuant to the Law on Persons with disabilities, persons with disabilities are entitled to legal aid in accordance with the type and level of their disabilities. Financial hardship shall be specified in a Government decree that makes detailed provisions for the LLA. 

It is clear that the expansion of the categories of legal aid beneficiaries has well illustrated the human policies and broad-based care from the Party and the State towards the vulnerable groups. Once the need for legal aid of those categories of legal aid beneficiaries set out in the Law is met in full and with good quality, it also helps to better implement the social welfare policies at large of the Party and the State.

3. The quality of legal aid services has been improved 

There was improper perception of the legal aid activities, as in the opinion of some people quality does not matter because legal aid services are provided free of charge. In their essence, legal aid services are free for the beneficiaries, but they cost the State both human and financial resources since legal aid providers are paid salaries or remuneration. Therefore such perception should be changed.

Improving legal aid services is one of the important targets of the revised LLA. To reach that target, the 2017 LLA contains provisions to improve the criteria for legal aid providers and organizations involved in legal aid. Specifically:
3.1. Regarding organizations involved in legal aid: the LLA sets out specific conditions under which law-practicing organizations and legal counselling organizations can take part in legal aid. Particularly, in order to enter into a contract with the best qualified organization to provide legal aid, a Department of Justice must go through a strict selection process that caters the situation of each locality (Article 14 and Article 15).

This means, not every organization or individual that wishes to provide legal aid is allowed to do so as it was the case under the 2006 LLA. In light of the 2017 LLA, to be eligible to provide legal aid, an organization or individual must meet the minimum requirements and conditions set out in the Law as a guarantee for the quality of the services it provides. Based on the local situation and provisions of the Law, the Department of Justice and the State-run legal aid center shall select the eligible organizations and individuals among those that have expressed their interest in order to enter into a contract to provide legal aid. Obviously, introduction of strict conditions from the very first stage of selecting eligible organization and individuals to provide legal aid services has illustrated the State's strong determination to improve the quality of the legal aid services provided to the poor, policy beneficiaries and other vulnerable groups.

Provisions on contracts for legal aid delivery help to partially address the problem that organizations involved in legal aid do not receive any fund support from the State. The remuneration for legal aid cases implemented will incentivize more law-practicing organizations and legal counselling organizations to strive for contracts, and thus the State shall have more options to pick the best and most dedicated organizations to deliver good quality legal aid services to the beneficiaries. 

At the same time, this contractual mechanism helps to create a competition among legal aid providing organizations, and thereby improve the quality of legal aid services provided by legal aid providers in general and State-run legal aid centers in particular.

3.2. Regarding legal aid providing persons: The LLA has standardized and applied the same criteria for legal aid officers as those for lawyers. Specifically, legal aid officers must serve a period of apprenticeship (as a legal aid officer or as a lawyer). This requirement is aimed to ensure that legal aid officers have time to apply the acquired knowledge and skills before they can really provide legal aid services and assume responsibility for those services. Provisions on legal aid collaborators are developed in a manner to ensure that legal aid collaborators are selected among the people with law experience and qualifications in order to ensure that they take substantive and effective part in legal aid activities. Lawyers and those who wish to work as a legal aid collaborator shall be selected in accordance with specific criteria and conditions appropriate to the requirements of the legal aid activities in the locality.

Thus, the LLA requires improved quality of legal aid services. Qualifications of the persons taking part in legal proceedings (be they legal aid officers or lawyers) are the same. Therefore, legal aid providers are required to change their mindset on how to deliver legal aid services and improve their service quality. In addition to the law-practicing organizations and legal counselling organizations that voluntarily take part in legal aid by using their own resources, the State has an option to select and enter into a retainer contract for legal aid delivery with these organizations and thereby triggering competition among organizations and individuals for better legal aid services.

4. More focus on implementation of legal aid cases
 To address the lack of concentration and focus in legal aid activities leading to inefficiency of resources and failure to protect the people’s interest in specific cases which is the key target of legal aid activities, the 2017 LLA sets out three forms of legal aid including: taking part in legal proceedings, providing legal counselling, and representation beyond legal proceedings, and does not provide for “other forms of legal aid” (Article 27). Instructions concerning the purpose of focusing more on the implementation of legal aid cases were given by the Ministry of Justice before the development of the revised LLA, which has resulted in step changes in legal aid activities. Most of the legal aid officers have been better aware of the key targets of the legal aid activities, and thus become more active in improving their qualifications and skills particularly how to take part in legal proceedings. As the result, the legal proceedings cases have been increased both in quality and quality as acknowledged by the legal proceeding-conducting agencies. 
Besides, the LLA also imposes a requirement on the legal aid collaborators who are State employees to provide legal aid for two consecutive years failing which they will be dismissed except for the cases they cannot do so due to objective reasons (Article 22.1(d)). 

5. Legal aid beneficiaries have been better facilitated
The 2017 LLA contains multiple new provisions that better enable people to access and use services, for example provisions that require a list of legal aid providers to be published to inform people and facilitate them in exercise their right to choice; ỏ provisions that allow people to file a request via fax or emails in addition to direct filing, or filing by post (Article 29.2(c)) and thus saving time and cost of travel; provisions that allow organizations or individuals to file a request for legal aid for an on behalf of a legal aid beneficiary who is in need of legal aid and cannot file the request by him/herself; provisions that allow legal aid services to be immediately provided in urgent cases (when the statute of limitation period is about to expire, or the trial date is around the corner) even when the applicant cannot provide in full all the required documents (Article 30.4). 

These new provisions have highlights the State’s viewpoint on taking legal aid beneficiaries as the center and thus providing the most favorable conditions to help people know and exercise their right, and ensuring that their rights and legitimate interests are protected in a timely manner in specific cases. This improvement is in line with the principles and guidelines of the United Nations for legal aid accessibility in criminal justice. 

6. Responsibilities of agencies and organizations for legal aid activities have been enhanced
The LLA has some additional provisions to enhance the responsibilities of agencies and organizations for legal aid activities, specifically:

- The LLA sets out clearly that it is the responsibility of the legal proceeding-conducting agencies to facilitate legal aid beneficiaries in enjoying their right to legal aid, and to enable legal aid providers to take part in legal proceedings in accordance with the law (Article 41.2). 

For now, responsibilities of legal proceeding-conducting agencies for coordination in legal aid activities are set out clearly in Joint Circular 11/2013/TTLT-BTP-BCA-BQP-BTC-VKSNDTC-TANDTC dated 04 July 2013 providing guidelines for implementing several provisions of law on legal aid during legal proceedings. However, in practice, there remain legal proceeding-conducting agencies that do not adequately coordinate to enable legal aid beneficiaries to enjoy their right. There are officers in charge of engagement with citizens or legal proceeding-conducting persons that do not pay adequate attention to guiding and explaining the accused persons, defendants… as to their right to legal aid. Some proceeding agencies fail to make public their trial calendars in writing; fail to hand over, or delay the hand-over of, procedural decisions to the legal aid providers. The above shortcomings led to the fact that legal aid providers’ participation in legal proceedings is not facilitated and the people’s right to legal aid is not really guaranteed in practice. Those additional provisions in the LLA on the responsibility to coordinate of legal proceeding-conducting agencies shall help tackle the above limitations.

- Article 31.3 of the LLA states that within 12 hours from the receipt of a request for legal aid from an arrestee or a detainee or within 24 hours of receipt of a request for legal aid from the accused, defendant or a victim who are entitled to legal aid in accordance with the procedural laws, the legal proceeding-conducting persons/agencies must notify this to the State run legal aid center in the locality. This provision on the responsibility of the legal proceeding-conducting agencies is more specific that those in Article 75 of the 2015 Criminal Procedure Code, that ensures the State run legal aid center can assign persons to promptly provide legal aid during the period of one’s custody or temporary detention. This is a very important provision given the context of the provisions on appointed defense lawyers in the Criminal Procedure Code being now extended to the accused persons and defendants who are subject to 20 years of imprisonment, and thus leading to an increased number of the cases to be referred by the legal proceeding-conducting agencies to the State run legal aid centers. 

In order to properly implement these progressive provisions of the 2017 LLA, it is necessary to make sure that persons with the proceeding authority thoroughly and consistently understand them, and on that basis know exactly when the accused, defendants and victims are in need of legal aid and assign persons to provide legal aid to them in a timely manner.

- Pursuant to the Law, if related State agencies while performing their duties and mandates, identify any citizen entitled to legal aid, they must explain the right to legal aid to that person and refer him/her to a legal aid providing organization.

7. Quality management in legal aid cases
One of the perceived shortcomings with the management of legal aid activities is the failure to effectively gather information about the organization and other aspects of legal aid activities which is usually done manually without robust application of IT. The 2017 LLA sets a requirement for enhanced management of legal aid activities, particularly for the management of legal aid cases by way of keeping e-records of each case that have been digitalized and entered into a legal aid case management system and kept in the national database for legal aid (Article 39). In the time to come, further studies will be needed in order to comprehensively improve the management software for legal aid activities and organizations in response to new management requirements. 

In addition, the Law also tasks the Ministry of Justice to review and assess the quality of legal aid cases. To fulfil the task, the Ministry of Justice is going to develop specific processes and procedures for that purpose, as well as criteria and requirements for the assessment officers...

8. The role of Departments of Justice has been upheld
Possibly speaking, the role of Departments of Justice in assisting the provincial people’s committees during the State management of legal aid activities at the local level has been significantly enhanced by way of the provisions that empower Departments of Justice to select whom to enter into legal aid contracts with. Departments of Justice, as a result of their management and assessment of the State run legal aid center and based on the local needs for legal aid, shall decide to select and contract a law-practicing organizations or legal counselling organizations that has interest therein and meets the minimum conditions set out by the Law to deliver legal aid. This would help to avoid omissions of those who are in need of legal aid. Such a selection shall go through a strict process which serves as a basis to ensure the quality of legal aid services. To implement this task, each Department of Justice must estimate annual budgets for entry into contracts with social organizations for legal aid delivery. 

9. Communication of legal aid 
Another shortcoming with legal aid activities is the fact that despite a 20-year history of development, the information concerning legal aid, legal aid beneficiaries, legal aid providers etc. remains unknown to many people, and as a result people’s needs for legal aid are omitted. To address this, the 2017 LLA has tasked Ministry of Justice to carry out communications of legal aid. Proper implementation of this task requires adequate investments and attention to ensure the efficiency of the selected communication methods. Contents and methods of communications should be adaptive in response to the new requirements as situation changes to help management agencies, legal proceeding-conducting agencies, the public and particularly the legal aid beneficiaries properly understand legal aid activities, legal aid system, their respective rights and obligations, and on that basis seek for the services when in need.
It is possible to affirm that the LLA, with the above-mentioned new improvements, has created a legal framework for the development of legal aid activities in a sustainable and professional manner that allows the State’s and social resources to be used efficiently in order to promptly provide legal aid services to the marginalized people who are unable to afford legal services and to the policy beneficiaries, and thus resulting in a significant move forward in improving the legal aid quality. It is anticipated that the LLA, once implemented, will have significant social impact and create a new momentum for the legal aid activities. 

II. SELECTED ACTIONS FOR IMPLEMENTATION OF THE 2017 LAW ON LEGAL AID
The new Law brings about both opportunities and challenges that require the Ministry of Justice, ministries and relevant agencies, Departments of Justice, and legal aid centers to develop a specific action plan, identify their assigned tasks, and implement the plan in accordance with the road map in order to meet the objectives of the Law being to take rights and legitimate interest of the legal aid beneficiaries as the center, and to ensure that the poor, policy beneficiaries and the vulnerable groups  can benefit from better legal aid services. More specifically, the following key actions are needed in order to implement the 2017 LLA:

1. To improve the institutional framework
For the Law to be implemented in a timely manner, further attention should be paid to the institutional improvement work, specifically to develop implementing documents of the Law in a consistent and feasible manner so that the Law in really brought into life. Several key implementing documents of the LLA include a Decree making detailed provisions for implementing several provisions of the LLA, a Decree providing for security measures for LLA which specifies policies and measures to engage organizations in legal aid delivery ... Circulars of the Minister of Justice guiding the issues that fall within the State management function of the Ministry in respect of the legal aid activities (such as selection and entry into contracts for legal aid delivery, legal aid apprenticeship, registration to take part in legal aid, assessment of quality of legal aid cases, guidelines on legal aid operations …), joint circulars of the Minister of Justice, the Chief Justice of the Supreme People’s Court and the Director General of the Supreme People’s Procuracy, the Ministry of Defence, the Ministry of Public Security, the Ministry of Finance on the coordination in legal aid during legal proceedings. Once these documents are issued, it is necessary to organize their implementation in a consistent and effective manner.

2. Communication about the LLA in particular and legal aid in general has been promoted
Promoting communication is one of the measures that better facilitate people’s access to legal aid services. Communications would help raise awareness on legal aid among the public in general and relevant agencies and organizations in particular.

- Organize LLA dissemination conferences at both central and local levels to raise and create consistent awareness of various agencies and levels during the implementation of the LLA; to discuss and exchange ideas on measures to effectively implement the LLA;

- Organize in-depth training workshops for legal proceeding-conducting persons (i.e. investigators, procurators, judges) on various issues of the LLA particularly those relating to the legal proceedings such as skills to coordinate legal aid in legal proceedings (how to explain the right to legal aid to the detainee, accused, defendants; how to serve notice of trial, notice of postponed trials on legal aid officers, lawyers providing legal aid, how to facilitate legal aid officers to study the case file and meet the legal aid beneficiary being under custody or temporary detention…).  

- Communications should be carried out intensively and extensively using effective methods to ensure information is conveyed to the legal aid beneficiaries. To achieve this objective, it is necessary to consider appropriate communications plans to each target, location and region, and on that basis, to develop appropriate communications predicts such as Q&A, leaflet, short video clips in legal aid cases for audio and television broadcasting at the local level. In particular, for the legal aid beneficiaries living in rural areas, given their limited intellectual levels and underdeveloped IT infrastructure, it is necessary to adopt more user-friendly communication methods (e.g. using leaflets about the rights and obligations of legal aid beneficiaries, legal aid procedures and sequence, using plain language and illustrative photos).

- Enhance communications about the right to legal aid and legal aid activities to improve awareness of the competent agencies and persons at both central and local levels particularly legal proceeding-conducting persons/agencies, legal aid state management agencies, legal aid providers, legal aid beneficiaries, and also raise social awareness on the legal aid task to solicit adequate attention to these activities.

3. To prepare necessary resources and ensure that people’s need for legal aid is met
It is anticipated that as a result of the expansion of the categories of legal aid beneficiaries under the 2017 LLA, the number of legal aid beneficiaries will be increased (e.g. with regard to a new category of legal aid beneficiaries who are the accused persons of between 16 and 18 years of age, the number of legal aid cases might go up to 6,000)
, and thus imposing a challenge to Vietnam. To fully meet people’s need for legal aid, necessary conditions, human and financial resources need to be carefully prepared for the feasibility of the Law. Specifically, provincial people’s committees are responsible to allocate budgets, human and physical resources for the legal aid activities at the local level, giving priority to legal proceedings cases. It is crucial to ensure that no one’s need for legal aid is denied on the ground that legal aid officers cannot arrange time or one is unable to afford a lawyer, a collaborator or to contract a law-practicing organizations or a legal counselling organization to provide legal aid. In addition to the state budget funds, local authorities need to take initiative in soliciting social resources and support from international organization for this task.

4. To enhance the capacity of legal aid providers 

To strive for the target of improving the quality of legal aid services, it is extremely essential to enhance capacity of the persons who directly provide this kind of services, which goes in tandem with other solutions to institutional improvement, raising awareness among agencies, organizations and individuals. The capacity of legal aid officers (including qualifications, knowledge, skills and experience) goes hand in hand with the quality of specific legal aid cases. To make legal aid officers more capable, it is required to take some actions as follows:

- Compile training materials and organize training workshops on the 2017 LLA;

- Compile legal aid materials and manuals to guide specific operations during the process spanning from receipt of a specific request for legal aid to handling of each case in each area of laws and each form of legal aid;

- Organize workshops for legal aid officers to share experiences on how to deal with typically complicated cases, discuss case studies and the lessons learned from legal aid cases to specific targets;

- Organize training workshops on legal aid skills to equip legal aid officers with knowledge and techniques to provide legal aid to the vulnerable groups (e.g. victims of domestic violence, children, people living with HIV, persons with disabilities…)./.

� According to statistics of the Department of Criminal Police, the Ministry of Public Security, in 2015 there were 5,738 offenders who were between 16 and 18 years of age
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